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ESSA Bill Program Introduced 
 

 Five of the six bills comprising the Empire State 
Subcontractors Association’s 2011 legislative program have 
been introduced by sponsors in the State Senate and Assembly.  
Assemblyman Michael Cusick (Staten Island) has introduced 
five bills in the Assembly, and Senator John DeFrancisco 
(Syracuse) has introduced five bills in the Senate.  
Assemblyman Cusick and Senator Jeffrey Klein (Bronx) will 
soon introduce the sixth bill in both houses.  ESSA’s 2011 
legislative program consists of a variety of proposals intended to 
protect the rights of all construction industry subcontractors and 
suppliers doing business in New York State.  The five bills that 
have been introduced include: 
Retainage in escrow account (S.3180/A.5023) - Would require 
that retainage held on private construction projects (valued at 
more than $150,000) in NYS be deposited into an interest-
bearing escrow account for the benefit of those from whom 
retainage has been held.  
Lien On Retainage (S.3179/A.5022) – Would allow 
subcontractors to reopen their lien rights and file a lien for 
unpaid retainage up to 90 days after the retainage was due to be 
released.  The existing 8-month statute of limitations for filing a 
notice of lien often expires long before the payment of retainage 
has become due under many subcontracts.  This bill will cure 
this inequity by allowing subcontractors a reasonable period of 
time to file a lien for unpaid retainage.  
Claims Against Payment Bonds (S.3182/A.5025) – Would 
clear up the confusion caused by several recent court cases 
regarding when the statute of limitations for initiating payment 
bond claims on public projects begins. 
Prohibition of 3rd Party Hold Harmless (S.3183/A.5026) –
Would close a long-standing loophole in the law by prohibiting 
hold harmless clauses that require a subcontractor to indemnify 
the contractor or owner for damages caused by the negligence of 
3rd parties.   
Release of Retainage (S.3181/A.5024) – Would require state 
agencies to release retainage held pursuant to work performed 
by a subcontractor no later than 60 days from the completion 
and acceptance by the public owner of the subcontractor’s work.   
 

NESCA Joins Others to Push for 
Repeal of Diesel Retrofit Law 

 
 NESCA has joined with other construction-related 
associations in calling for repeal of the Diesel Emissions 
Reduction Act (DERA) and the related Part 248 regulations for 
contractors doing business with the state.  DERA was enacted in 
2006, and requires heavy-duty diesel vehicles with a model year 
2006 or earlier used by contractors, subcontractors and material 
suppliers in connection with state agency and public authority 
projects to be retrofitted with expensive diesel particulate filter 
devices.  Many NESCA members are finding it impossible to 
comply with DERA due to the cost, which can be upward of 
$15,000 - $20,000 per vehicle.  DERA was due to be fully 
enforceable effective January 1, 2011, but several pending 
lawsuits caused the Department of Environmental Conservation 
to delay enforcement of the regulations.    
 Even though one court has already ruled that DERA 
applies only to contractors that have a direct, prime agency 
relationship with a state agency or public authority, additional 
litigation is pending and the issue is far from being resolved in 
the court system.  Therefore, NESCA along with the Associated 
General Contractors of NYS, the Associated Builders and 
Contractors, the New York Construction Materials Association 
and other construction-related associations have agreed to 
jointly pursue a permanent legislative solution. 
 

NESCA Membership Meeting 
March 10, 2011 

Century House – 6:00 p.m. 
  

6:00 Open Bar/Registration 
 6:30 Dinner: Sirloin Steak 
 7:10 Business Announcements 
 7:30 Program: Panel Discussion - “Dealing With 
  Bid Shopping During a Tough Economy”  
 

Open Bar, Dinner, Tax & Gratuities - $45

  



 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

 
 

 On February 10th, NESCA, in 
cooperation with the Associated General 
Contractors of NYS, held our annual 
“Meet the Estimators/Purchasing Team” 
event at the Century House.  This 
enormously successful event just seems 
to get more popular each year.  This 
year, representatives from twenty-three 
(23) of the best-known commercial, 
industrial and public work general 
contractors from the Capital Region 
participated, and nearly 450 
subcontractors, suppliers and others 
attended this outstanding networking 
event.  For those of you who were 
unable to attend, you missed a huge 
opportunity to meet face-to-face with the 
estimators and purchasing teams of 23 
prominent general contractors. It was a 
perfect occasion for our members to 
market their products and services to the 
general contracting community, and to 
“put a face to the name” of estimators 
and purchasing managers who you may 
have spoken to by phone at various 
times.  In fact, many of the participating 
general contractors brought more than 
just their estimators and purchasing 

managers.  I saw many of these 
companies’ officers and other key 
personnel in attendance as well.  Given 
its success, it is likely that NESCA will 
continue to hold this event (or something 
similar) on an annual basis.  In the 
meantime, I welcome any feedback 
NESCA members may have regarding 
the February 10th event and how we 
might make improvements for next year. 
 Coming up at NESCA’s March 10th 
membership meeting, we will feature a 
panel discussion on “Dealing With Bid 
Shopping During a Tough Economy”.  
Bid shopping can always be a problem in 
the construction industry even in the best 
of economic times.  However, now into 
the third year of a difficult economy, bid 
shopping has only gotten worse, as 
everyone scratches for work, margins are 
down, and the number of bidders and 
sub-bidders for any given project has 
increased substantially.  Our panel, 
consisting of three subcontractors and 
two suppliers, will explore how they are 
attempting to deal with the bid shopping 
issue in the midst of a sluggish economy. 
 Our April 14th membership meeting 
will feature a presentation by the Safety 
Directors from Turner Construction 
Company and D.A. Collins Construction 
Company about what they expect from 
their subcontractors in terms of safety on 
their construction sites.  We will also 
conduct our fifth annual Safety Awards 
Presentation.  Last April, 73 NESCA 
members won safety awards, and this 
year it appears that a similar number of 
awards will be presented.  All NESCA 
subcontractor and supplier members are 
eligible to apply for safety awards, 
which are based on your company’s 
2010 lost workday case incident rate 
from your OSHA 300 log. 
 Finally, I’d like to remind members 
that NESCA’s continued success in 

representing the interests of Northeastern 
New York subcontractors and suppliers 
is crucially dependent upon maintaining 
a strong, active base of members.  
NESCA is considered the premier 
subcontractors’ association in the nation, 
in large part, because we have so many 
active members who understand the 
value of the association and support its 
mission.  Please help our association by 
spreading the word about NESCA to 
subcontractors and suppliers you may 
know who are not currently members, 
but should be.  
 

Bill McLeod, President 
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PRESIDENT’S MESSAGE

KEVIN LAURILLIARD
ATTORNEY AT LAW

Construction Law • Employment Law
Corporate Law • Dispute Resolution and 

Litigation

McNamee, Lochner, Titus & Williams, P.C.
(Established in 1863)

is a full service law firm providing a
full range of quality legal services.

677 Broadway � Albany, New York  12207
(518) 447-3292

http://www.mltw.com

For Contractor’s Insurance,
Cool knows it cold.

Cool Insuring Agency, Inc.
Albany • Glens Falls

1-800-233-0115

For 150 years we’ve seen 
and covered it all.

• Contractor’s Liability
• Worker’s Comp

• Builder’s Risk
• Premium Audit Review

• Conscientious, Well Equipped Crews 
• Comprehensive Selection of Cranes 
• Complete, Cost Effective Rigging, Hauling and Warehousing 

 
We are your one stop shop providing assistance through 

every step of your project;  
from planning to completion. 

Service for over four decades. 



CGL Insurance May Not Cover Claims 
for Defective Workmanship 

 
 For subcontractors who believe their general 
comprehensive liability insurance will afford coverage for 
claims made for defective workmanship, they should read their 
insurance policies closely to determine if such claims are 
excluded from coverage.  In an instance where a contractor or 
subcontractor is sued by an owner who seeks return of all the 
monies he paid for a defective product, particularly where the 
defective product has not yet caused property damage or 
personal injury, insurance companies frequently deny coverage 
stating such claims are either not covered or are specifically 
excluded from coverage.  I would strongly advise 
subcontractors to consult with their insurance providers to 
determine up front whether such claims will be covered.  

New York Courts have frequently supported the 
insurance company’s position that claims for defective 
workmanship were not covered by or were excluded from the 
insurance policy.  For example, in George A. Fuller Co. v. U.S. 
Fid. And Guar. Co., the Court stated that the insurance 
company’s policy did not “insure against faulty workmanship 
in the work product itself but rather faulty workmanship in the 
work product which creates a legal liability by causing bodily 
injury or property damage to something other than the work 
product.”  

Finally, it should be noted that while denying 
coverage for liability, insurance companies may still provide 
legal defense costs for the litigation. 

 
Terence J. Burke, NESCA Counsel 
  

Governor Calls for Fiscal Restraint in 
2011-12 State Budget 

 
 Governor Andrew Cuomo “talked the talk”, and it 
now appears he is prepared to “walk the walk” in proposing his 
State Budget for the 2011-12 state fiscal year.  That is, he 
intends to close the state’s budget gap with spending reductions 
and reductions in the size of state government, rather than with 
new or higher taxes.  The Governor’s Executive Budget 
proposal addresses a $10 billion gap between projected revenue 
and projected spending through significant spending reductions 
for state government operations, the consolidation and 

elimination of state agencies, and reductions in spending on 
major state programs including Medicaid and school aid. 
 More specifically, state spending on Medicaid in fiscal 
2012 will be reduced by $982 million compared to the current 
fiscal year, a reduction of 1.8 percent.  In addition, state school 
aid would be reduced by $1.5 billion, or 7.3 percent, compared 
to the current year’s budget.  The budget also proposes a 10 
percent reduction in General Fund spending on “state 
operations”, a savings of $1.4 billion that will come from a 
combination of consolidations, contract adjustments and, if 
necessary, layoffs.  The budget consolidates eleven existing 
agencies into four, and the Governor’s “Spending and 
Efficiencies Commission” is charged with recommending 
another 20 percent reduction in the number of state agencies, 
authorities and commissions. 
 While not technically part of the Budget, Governor 
Cuomo has also proposed a cap on local real property taxes that 
limits the annual increase in rates to 2 percent or the rate of 
inflation, whichever is lower. 
 Despite cuts to the overall budget, the Governor has 
recognized the critical connection that capital spending and 
investment in the State’s infrastructure has to the economic 
health of New York State.  The Budget maintains the State’s 
core Trust Fund investment in the highway and bridge program 
at 2010-11 levels and also preserves funding for local highway 
and bridge projects under the Consolidated Highway 
Improvement Program (CHIPS) at prior-year levels.  Funding 
includes $501 million for highway and bridge construction, 
$363.1 million for CHIPS, $39.7 million for the Marchiselli 
program for local governments, and $16.9 million for Amtrak 
service subsidies and additional rail capital improvements. 
 SUNY capital appropriations will also remain constant 
with $550 million for general maintenance and improvements, 
$421 million for residence hall facilities and $31.571 million 
for community college projects. 
 The Budget also includes (for the second year in a 
row) language that would provide SUNY and CUNY with 
enhanced discretion in procurement processes.  The State 
University Construction fund would be provided new 
flexibility in choosing project delivery methods to include 
design, bid, build; design/build; or construction manager at 
risk.  The Budget also authorizes the construction and financing 
by the Dormitory Authority of facilities for the benefit of 
SUNY by not-for-profit entities associated with SUNY, subject 
to prevailing wage and M/WBE requirements.  
 

 

 
 

Installation of doors, hardware, bathroom  
partitions & accessories 

 
Acoustical ceilings, walls  

& Isolation products 
 

Drywall, insulation and framing 
 

Millwork 
 

36 Railroad Avenue · Albany, NY  12205 
(518) 729-1122  ·  Fax (518) 453-9527 

 
7 Pruyns Island, Glens Falls, NY  12801 
(518) 798-7245  · Fax (518) 793-8397 

Installation of doors, bathroom partitions & 
accessories 

Commercial doors & frames
hardware

Drywall, insulation and framing 

Acoustical ceilings, walls
& Isolation products 

Millwork

Streamline your business processes with:  Streamline your business processes with:  Streamline your business processes with:  Streamline your business processes with:      

Experienced Professionals with an Outstanding Experienced Professionals with an Outstanding Experienced Professionals with an Outstanding Experienced Professionals with an Outstanding     
ReputationReputationReputationReputation            

Construction Information Systems, Inc.Construction Information Systems, Inc.Construction Information Systems, Inc.Construction Information Systems, Inc.    
                    609 Route 146A                                         609 Route 146A                                         609 Route 146A                                         609 Route 146A                                         
          Clifton Park, N Y 12065                                Clifton Park, N Y 12065                                 Clifton Park, N Y 12065                                Clifton Park, N Y 12065                       
                                                            www.consinfo.com www.consinfo.com www.consinfo.com www.consinfo.com     

Call for your consultation today    Call for your consultation today    Call for your consultation today    Call for your consultation today    

518518518518----373373373373----9005 9005 9005 9005     

Construction Software Consultants, Since 1988Construction Software Consultants, Since 1988Construction Software Consultants, Since 1988Construction Software Consultants, Since 1988    
Implementation Implementation Implementation Implementation ---- Training  Training  Training  Training –––– Computers Computers Computers Computers    

System ConversionsSystem ConversionsSystem ConversionsSystem Conversions    
IT Services IT Services IT Services IT Services –––– Networking  Networking  Networking  Networking ---- Consulting Consulting Consulting Consulting    



Calendar of Events 
 

March 10, 2011 
Board of Directors Meeting 

Century House, Latham, 5 pm 
 

March 10, 2011 
NESCA Membership Meeting 
Century House, Latham, 6 pm 

 

March 18-20, 2011 
National Subcontractors Alliance 

Annual Conference 
Las Vegas, Nevada 

 

March 29, 2011 
Educational Program 

Performing Public Work 
Building Industry Center, 6 pm 

 

Member Anniversaries 
 

5 Years 
ARW Drywall Co., Inc. 

Environ. Remediation Services, Inc. 
Tech Valley Electrical, LLC 

 

10 Years 
Albany Windustrial Co. 

Building Specialties 
R&D Concrete Cutting & Drilling 

 

15 Years 
Bubonia Holding Corp. 

Crowley Lightning Protection, Inc. 
 

30 Years 
Selby & Smith, Inc. 

 

I-9 Handbook Available 
 

The US Citizen and Immigration 
Services (USCIS) has published a new 
version of its Handbook for Employers 
(also known as Form M-274) for 
completing the Form I-9.  This 
handbook is available on its website at 
www.uscis.gov/files/form/m-274.pdf. 
 

WELCOME NEW MEMBERS 
 

Alliance Masonry Corp   Canon Business Solutions 
PO Box 83     18 Corporate Woods Blvd. 
Afton, NY 13730    Albany, NY 12211 
(607) 639-1665; Fax (607) 639-1629  (518) 465-2227;Fax (518) 462-2479 
Contacts: Brett Sherman, Don Knapp  Contact: Jay Kirker 
 

FPI Electrical, Inc.    First National Bank of Scotia 
11 Green Mountain Drive   201 Mohawk Avenue 
Cohoes, NY 12047    Scotia, NY 12302 
(518) 782-7400; Fax (518) 782-0617  (518) 370-7284;Fax (518) 370-8702 
Contact: Terry Ambrosinio, Jered Ambrosino Contact:Greg Phillips,Chris Hibbard 
 

Jewett Restorations    Martin Electric 
75 Wineberry Lane    2 Cooper Avenue 
Malta, NY 12020    Rensselaer, NY 12144 
(518) 376-6484    (518) 477-7577; Fax (518) 477-9750 
Contacts: Charles Jewett, Casandra Sacci Contacts: Joe Thorn, Pat Galgay 
 

Martin Zombeck Constr. Serv., Inc.  Zerodraft of Central NY, Inc. 
6806 Newbrook Avenue   2824 LeMoyne Ave 
East Syracuse, NY 13037   Syracuse, NY 13211 
(315) 849-1984; Fax (315) 849-1983  (315) 455-9376; Fax (315) 455-9322 
Contact: Damian Zombek   Contact: Matthew Mageean 
 

Question of the Month 
 

Q. A project manager for large national general contractor recently told me that 
the New York State private construction prompt payment law does not apply to 
them because they have incorporated their own payment terms in their agreements 
with subcontractors.  Can this possibly be correct?     
 

A.   No.  Back in 2002, Governor Pataki signed a law that provided new prompt 
payment standards on private commercial construction projects.  Unfortunately, the 
prompt payment protections enacted in 2002 were somewhat ambiguous and left open to 
interpretation as to whether certain provisions were mandatory or merely “default” 
provisions to be relied upon in cases where the contract was silent about a particular issue.  
For example, the law required the owner to pay the contractor no later than 30 days after 
the owner had approved the invoice unless otherwise agreed to by the parties.  
Fortunately, the prompt payment law was amended in 2009 to make it clear that the 
payment period between owner and contractor shall be no longer than 30 days.  A 
comparison of the original law with the amended version shows that the payment 
provisions between the contractor and subcontractor were unchanged.  Both versions 
clearly require payment by the contractor to the subcontractor within 7 days after the 
contractor has received payment from the owner.  It should be noted that the law also 
provides for interest penalties for payments made after the required 7-day period.       

ATTORNEYS AT LAW 
 

“Providing clear, concise, and 
responsive answers to complex issues” 

 
A full service law firm specializing in: 

Contracts & Construction Law 
Corporate & Business Law 

Real Estate 
Commercial Collections & Litigation 

 
10 Airline Drive, Suite 205 
Albany, New York 12205 

Phone: 518-869-5552 
Facsimile: 518-869-4222 

Visit us at www.breakell-law.com 

  

 

 
Rigging & Hauling, Inc. 

 Rigging Specialists Since 1870 

Crane Service to 330 tons 
Boom lengths to 425 feet 

Heavy Hauling to 300 tons 
Forklifts to 80,000 lbs. 

Hydraulic Gantries to 200 tons 
Warehousing 

 
 

1 Pine Street Green Island, NY 12183 
(518) 273-0771 · (800) 649-5247 · (518) 273-3780 Fax 

www.mullinsrigging.com 

Winwater Works is a 
leading distributor of  

waterworks and utility 
supplies to contractors and 

municipalities in the country 
with 29 locations across the 

country. 

Albany Winwater Works Co. 
Tel: (518) 438-9717   

Fax: (518) 438-9713  
Email  wcdietrich@winwaterworks.com 

www.albanywinwaterworks.com 

 
Water Pipe & Fittings 

Sewer & Drainage Pipe 

Geotextile for Drainage 
& Stabilization 

Erosion Control Blankets 

Fire Hydrants, Valves, 
Tapping 

Estimating & Project 
Planning 

Supplying all of your  
Water, Sewer & Drainage requirements.... 

WHEN you need them, WHERE you need them! 

We CORE & BOOT  
Per your approved dwgs 

NOW AVAILABLE 
 

We’re more than
a gas company.
We’re a
solutions 
company.

Corporate Office
Albany Store

20 Center Street
Albany, NY 12204

Phone (518) 465-5229
Fax (518) 465-0039

Kingston Store
18 Downs Street

Kingston, NY 12401
Phone (845) 338-5061

Fax (845) 338-7422

noblegassolutions.com
(800) 328-9329


